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CRIMINAL JUSTICE IN OHIO 

efficient methods is not a layman's movement. It represents the dis- 
satisfaction of thoughtful men the country over, lawyers and lay- 
men alike — a movement in which the ablest and most candid members 
of the bench and bar, be it said to their credit, are the foremost 
leaders. J. \y. G. 

Criminal Justice in Ohio. 

The decision of the Supreme Court of Ohio in the case of Good- 
love v. State (92 N. E. 491), rendered June 28, 1910, furnishes 
another example of the sort of slavish adherence to technicality in 
criminal procedure that is doing so much to destroy confidence in 
our methods of administrating justice and to impair popular respect 
for the higher courts in some of our states. The defendant in this 
case had been sentenced to the penitentiary for a term of fifteen 
years, and the judgment of the trial court had been affirmed by 
the Circuit Court. The indictment charged the defendant with 
the murder of one Percy Stuckey, alias Frank McCormick. The 
Supreme Court, upon a writ of error, reversed the judgments of 
the trial court and of the Circuit Court and discharged the prisoner 
on the ground that the prosecution failed to show that the 
person killed was in fact Percy Stuckey, although the evidence showed 
that the defendant had killed some person known either by one name 
or the other. The omission to show that the real name of the victim 
was Stuckey, was, we are told, a mere oversight on the part of the 
prosecuting attorney, whose attention was not called to the fact 
during the trial. There is a provision in the Ohio penal code which 
provides that "a variance in the Christian or surname, or both the 
Christian and surname, or other description, of any person described 
in the indictment, shall not be deemed ground for an acquittal of 
the defendant," unless in the opinion of the trial court such variance 
goes to the merits of the case or is prejudicial to the rights of the 
accused. The Supreme Court of Ohio held in this case that the 
claim of error must be resolved in favor of the accused, that the 
rule of law which requires the name of the injured party, if known, 
to be stated, is too well settled to admit of controversy, and when 
stated must be proved. "In the case now before us," said the hair- 
splitting tribunal, "not only is there a total absence of evidence 
that Percy Stuckey and Frank McCormick were one and the same 
person, but there is not in this case from beginning to end a scintilla 
of evidence even tending to show or that would suggest that anv 
such person as Percy Stuckey ever had an existence." In short, 
the allegation that they were one and the same person must be 

853 



EDITORIAL COMMENT 

proved as any other essential fact. As this fact had not been denied 
during the course of the trial, the prosecuting attorney had not 
taken the trouble to produce the proof in support of an allegation 
the truth of which had not been drawn in question. 

The all-important and essential fact whicli had been established, 
namely, that the person discharged had murdered soma man, either 
Stuckey or McCormick, seems to have been entirely overlooked by 
the court in its blind adherence to technical rules of procedure. The 
court admits that it was unable to find any authority in the decisions 
of other courts of last resort for such a judicial refinement, though 
it found abundant support in the "reasoning" of the authorities 
cited in the briefs of counsel. It is refreshing at least to know that 
such a ruling finds no support in the decisions of other states. The 
truth is, if the court had fully appreciated the effect such a decision 
must have upon popular confidence in the administration of the 
criminal law, it would have pursued its investigations further. 
Exactly the same question has, as a matter of fact, been passed upon 
by the Supreme Court of Alabama in at least two cases (Faulkner 
v. State, 44 Southern Rep. 409, and Evans v. State, 62 Alabama 6), 
and in both it was held sufficient to prove that the person mentioned 
in the indictment was known by the alias stated therein. Honest 
lawyers may differ in regard to the necessity of proving that a per- 
son who is known by two or more different names is one and the 
same person, even when the fact is never denied, but there ought not 
to be any difference of opinion on the proposition that the prisoner 
in this case should not have been discharged. Why should not the 
case have been remanded for a new trial, or why should the state 
have been denied the right to amend the indictment so as to conform 
to the proof? The outcome of it all was that a convicted murderer 
was turned loose by the Supreme Court, not upon the merits of 
the case, but through a process of reasoning that sacrificed the ends 
of justice to mere form. 

Such decisions are shocking to intelligent laymen, and are 
deplorable in their results upon the popular esteem in which the 
courts should be held. It is no answer to say that the accused in 
this case had been denied any substantial right. He had received 
a fair trial and had been convicted, and the conviction had been 
affirmed by the Circuit Court. If the accused was really guilty of 
killing a man known by two different names, as the jury found him 
to be, what did it matter whether the real name of the victim was 
Stuckey or McCormick? The essential fact to be proved was whether 
the accused was guilty of killing a certain man, and this fact was 
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JUSTICE VERSUS TECHNICALITY 

clearly established. Whether Stuckey or McCormick was his real 
name, especially when he was known by both names, was not essen- 
trial. No murderer convicted after a fair trial, with all the oppor- 
tunities which our procedure allows for establishing his innocence, 
should be turned loose upon society for such errors as this. We are 
glad to know that the decision in this case is being generally con- 
demned by fair-minded members of the bar. J. W. G. 

Substantial Justice Veesus Technicality. 

In the November number of the Journal we commented on the 
decision of the Supreme Court of Alabama in the case of West, where 
a conviction for stealing hides was set aside because the indictment 
did not describe the stolen articles with greater particularity; that 
is, did not declare whether they were the skins of cattle, mules, sheep 
or goats. It is refreshing to find a lawyer like Everett. P. Wheeler 
of the New York bar adding his protest against a decision which 
so grossly sacrifices justice to technicality. An allegation which 
charges the accused with stealing hides, says Mr. Wheeler, contains 
sufficient information to enable the accused to prepare for trial, and 
that is all that should be necessary. And he rightly adds, "There 
is certainly no difference in moral or legal guilt between the stealing 
of cow hides and the stealing of mule hides. Nor could there be any 
difference in the preparation a man would make to meet either 
charge." "The claim that a man convicted of stealing hides could 
be tried twice for the same offense because he would not be permitted 
to 'eke out the charge in the previous indictment by parole showing 
that the hides were the same in the latter as in the former prosecu- 
tion,' is," says Mr. Wheeler, "untenable," and he cites Greenleaf 
in support of his proposition. 

The fundamental fallacy in such an argument, he goes on to 
say, is the failure to realize that society has an interest in the prose- 
cution of the guilty. "The law does throw safeguards around an 
accused, but the object of these safeguards is to protect the inno- 
cent; when used as they were in the Alabama case they shield the 
guilty and defeat justice. The inevitable result of this is lynching. 

"If the orderly administration of the law does not protect these 
rights, the people will inevitably take the law into their own hands. 
It is because of the danger to be apprehended from such lawless acts, 
that the American Bar Association is seeking to reform the system 
which permits these technical rulings on appeal." 

The Supreme Court of Alabama has an unenviable record for 
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